Legislative Update 2007 04

Covering Domestic Partners Under Your Group Medical Plan

There has been an increasing trend by employers to offer healthcare coverage to an employee’s
domestic partner and his/her dependent children. This expanded eligibility definition requires
certain Federal and State compliance procedures. The following provides insight into the inclusion
of domestic partner coverage in your healthcare contracts and its effect on federal laws including
the tax-free status of employer provided medical benefits, Cafeteria Plans, COBRA Continuation
Rights and HIPAA Special Enrollment Rights.

Domestic Partner Healthcare Coverage

Health insurers who are not mandated by state law to provide same-sex healthcare coverage may
still allow employers to add a domestic partner provision to their insurance contract. Such a
provision can be added at a group’s inception of coverage or at their annual renewal. Like
standard health contracts, carriers establish minimum requirements to determine member
eligibility under a domestic partner provision. Based upon our experience, the following eligibility
requirements for domestic partners are usually enforced:

1. Each domestic partner is unmarried, at least eighteen (18) years of age, resides with the
other partner, and intends to continue to reside with the other partner.
Each domestic partner possesses a valid driver’s license listing a common address.
3. Each domestic partner is not related to the other partner by adoption or blood.
4. Each is the sole domestic partner of the other and has been a member of the domestic
partnership for the last six months.
5. The partnership meets the requirements of any applicable federal, state, or local laws or
ordinances for domestic partnerships.
6. The partnership demonstrates proof of financial interdependence by submission of one or
more of the following documents;
a. Joint mortgage or lease
b. Designation of one of the partners as beneficiary in the other partner’s will
c. Durable property and health care powers of attorney
d. Joint title to an automobile, or joint bank or credit account
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This list is not exhaustive and can vary based on the insurance carrier. Typically, it is the
employer/plan sponsor’s responsibility to monitor member and dependent eligibility under health
plans. Self verification is true for all employees including those enrolling for domestic partner
coverage. As a result, the Employee Benefits Institute of America (EBIA) suggests employers
require a domestic partnership affidavit be completed verifying the domestic partnership meets the
insurance carrier’s eligibility requirements. Verification should be done at the beginning of each
plan year and it is recommended the company require written notification of any changes in the
partnership, such as termination of the relationship. Because not all insurance carriers are the
same, you should understand the specific eligibility requirements of your carrier before
implementing domestic partner coverage.

Employee Benefit Taxation and Cafeteria Plans
For employers who decide to include domestic partners under a group medical plan, there are
benefit taxation and Cafeteria Plan compliance guidelines to follow. The federal Defense of



Marriage Act (DOMA) and Internal Revenue Code Section 152 are used in defining dependents for
the purposes of receiving tax-free employer sponsored benefits as well as allowing pre-tax
employee contributions. IRS Code Sections (8) affected by these definitions include 8125
(Cafeteria Plans) 8105 (Medical FSA) 8106 (Employer Contributions to Health Plans) and 8129
(Dependent Care FSA). Under DOMA, a spouse is considered to be a person of the opposite sex
who is a husband or wife. Per the DOMA definition, same sex couples do not qualify for the above
mentioned preferred tax treatment of health insurance. In this situation, the employer must report
taxable income to the employee equal to the fair market value of health coverage given to the
same-gender spouse. EBIA considers the fair market value of the imputed income to the
employee equal to the group rate for the domestic partner’s coverage. This income is subject to
all payroll taxes, including, but not limited to FICA and FUTA.

In addition, the employee may not make pre-tax contributions to a Cafeteria Plan on behalf of the
same-gender spouse. An administrator must separate Cafeteria Plan pre-tax employee
contributions from those attributable to the domestic partner, which must be paid after tax.

However, there is a means under IRS Code 8152 to regain the favorable tax treatment. If the
domestic partner qualifies as an employee’s dependent (versus a spouse) under Code 8152 and
your Cafeteria Plan provides coverage for such dependents, no imputed income is assigned to the
employee and the premiums can be paid with pre-tax dollars. The Code 8152 provision is not
always included in a 8125 Cafeteria Plan document, but can usually be added. Cafeteria plan
sponsors are advised to check their language before implementing domestic partner coverage.

Code 8152 Dependent Requirements

Under the Working Families Tax Relief Act (WFTRA), a Code 8152 dependent must either be a
qualifying child or qualifying relative. Because a domestic partner would not be an employee’s
child, they must meet the requirements of a qualifying relative. The four tests to pass for a
qualifying relative are Relationship, Support, Income and Not Anyone’s Qualifying Child. For
purposes of receiving tax free health coverage, the Income test is waived, leaving only three tests
to be met. Finally, a qualifying relative must not be an ineligible individual under Code §152.
Ineligible individuals are those who are dependents of a Code §152 dependent, a married
dependent filing a joint return or a non-citizen, national or resident of the U.S. or a country
contiguous to the U.S.

To pass the three applicable tests of a qualifying relative, the following conditions must be met
during the entire taxable year preceding the coverage of benefits. (Source: EBIA Winter 2005/06
Cafeteria Plans Manual)

1. Relationship Test The domestic partner shared a principal place of abode
with the employee and was a member of the employee’s
household, not violating local laws which might prohibit
cohabitation by unmarried couples.

2. Support Test The domestic partner received over half his/her support
from the employee. In general, support is considered
food, shelter, clothing, medical and dental care and
education. For more detail about what constitutes
support, see IRS Publication 501.

3. Not Anyone’s Qualifying Child Test The domestic partner was not a qualifying child of the
employee or any other taxpayer.



By meeting these tests, and not being an ineligible individual, a domestic partner meets the federal
definition of a Code 8152 dependent as a qualifying relative.

However, the children of an employee’s domestic partner will probably not qualify as Code §152
dependents of the employee except under very limited circumstances. Dependents of Code §152
dependents are ineligible under the qualifying relative tests described above. Therefore, the
employer must impute income and cannot allow pre-tax contributions for the health coverage
associated with a domestic partner’'s dependents.

It is advised by EBIA and the Society for Human Resource Management (SHRM) that plan sponsors
conduct self-audits to ensure their plan documents are consistent with the intended dependent
coverage and if needed, reflect coverage for Code §152 Dependents. If necessary, administrative
forms and procedures, Summary Plan Descriptions, and employee communications might need to
be updated as well to be consistent with your domestic partner program.

COBRA Continuation Rights

The Consolidated Omnibus Budget Reconciliation Act, or COBRA, grants an individual the right for
group health continuation coverage if they experience a qualifying event and lose their group
health insurance coverage sponsored by a qualifying employer. Qualifying employers are those
who employ 20 or more individuals 50% of the prior year. Under COBRA, only covered
employees, spouses and dependent children can qualify for continuation of their group insurance
plans. There is no provision in the law which grants same sex domestic partners /ndependent
COBRA election rights. However, although independent election rights do not exist for domestic
partners, it is the belief of EBIA that an employee can continue to cover a domestic partner if the
ex-employee elects COBRA for themselves and the domestic partner upon the employee’s
termination or reduction of hours. Likewise, an ex-employee on COBRA can choose to enroll a
domestic partner under COBRA during the annual open enrollment period if an active employee
has the ability to do so. To date, the only COBRA continuation coverage available for a domestic
partner occurs when the employee elects to cover them.

HIPAA Special Enroliment Rights

Among the protections the Health Insurance Portability & Accountability Act (HIPAA) provides are
Special Enrollment Rights when an employee loses coverage or acquires additional dependents
through marriage, birth or adoption. These special enroliment rights apply to employees and their
dependents, but they do not always allow for the protection of domestic partners. For HIPAA
purposes, the definition of marriage is controlled by DOMA, while the definition of a dependent is
controlled by the group medical plan. (EBIA Web Seminar April 2007) The acquisition of a
dependent via the start of a domestic partner relationship is not protected under HIPAA because
DOMA does not recognize same sex couples as husband or wife. Therefore, the start of the
relationship is not considered a marriage and not a triggering special enrollment right. The
domestic partner would have to wait until the plan’s open enrollment period to become covered
under the benefits. Just the opposite, a loss of coverage by a domestic partner does trigger a
special enrollment right if the partner meets the plans definition of a dependent. Furthermore, if
the domestic partner meets the definitions of a Code 152 dependent, the employee can take
advantage of the pre-tax treatment of benefits and contributions.

Summary

Healthcare coverage for domestic partners has gained more momentum in recent years and
benefits administrators need to be aware of how such coverage affects their medical plan
administration. If the coverage is available under state law or insurance carrier provisions,
employers can offer domestic partner medical coverage to their employees. Domestic partners are
not considered legal spouses under federal regulations, and implementing such coverage can have



an affect on federal income taxation, Section 125 Cafeteria Plans, COBRA Continuation Rights and
HIPAA Special Enrollment Rights. It is important for a benefits administrator to be aware of the
possible impact the coverage has on these areas and to update benefit materials such as SPD’s,
communications and administrative procedures. We would encourage any employer intending to
implement domestic partner coverage to seek qualified legal counsel to make sure all aspects of
the plan are in compliance with the law and any tax advantages available.

If you have any questions on the above information please contact Andrew Grace at 610-889-
9500, extension 105 or andrew.grace@conestoga.biz.

The Conestoga Group Is an insurance, investment and employee benefits broker and consulting firm based in
Frazer, PA. Conestoga specializes in providing financial products and services to small businesses and their
owner/executives and other employees. Founder and President Brad Palmer is an Investment Advisery
Representative of Commonwealth Financial Network-a registered investment adviser and member firm of the
NASD/SIPC. Brad can be reached at 610-889-9500 extension 101 or at brad.palmer@conestoga.biz.

NOTICE
These legislative comments are our interpretations of information provided to us by various legal and other
resources as of July 31, 2007. It is possible the information was presented incorrectly or that we have
misunderstood the presentation. The purpose of this communication is to provide you with basic summary
information on the subject matter to assist you in determining if you may need to seek legal or other
professional assistance. This update and its attachments should not be construed as legal, tax, investment,
or other advice and does not take into consideration specific factors unique to the reader’s situation.
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